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DETAILED ACTION 

1 . Claims 1-35 are presented for examination. 



Double Patenting 

2. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 



3. Claims 1,8, 16, 19, 26, 29, and 35 are provisionally rejected on the ground of 
nonstatutory obviousness-type double patenting as being unpatentable over claims 1 
and 8 of copending Application No. 10/666,464. 

4. Although the conflicting claims are not identical, they are not patentably distinct 
from each other. For example, claim 1 teaches a method for associated a ghost agent 
with a host, determining operation metrics and moving the host from one grid to 
another. These steps are the same and obvious as the steps of claims 1 and 8 of 
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copending Application No. 10/666,464. The examiner can ascertain no difference 
between the claims of the present application and that of copending Application No. 
1 0/666,464. It is noted that the minor difference encompass replacement of the 
recitation of the limitations in the claims and it appears to be substantially the same or 
duplication or in some instance obvious over one another. 

5. This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

6. Claims 1 , 4, 6-8, 11-19, 24-26, and 29-35 are rejected on the ground of 
nonstatutory obviousness-type double patenting as being unpatentable over claims 1-2, 
4, 10, 13-14, 16-17, 1-21, and 32 of U.S. Patent No. 7,284,156. Although the conflicting 
claims are not identical, they are not patentably distinct from each other. For example, 
claim 1 teaches a method for identifying a host, associating a ghost agent to said host, 
moving the host from one grid to another, and in response to said moving, moving said 
ghost agent from one grid to another. These steps are the same and obvious as the 
steps of claims 1,13, 1620, and 32 of U.S. Patent No. 7,284,156. The examiner can 
ascertain no difference between the claims of the present application and that of U.S. 
Patent No. 7,284,156. It is noted that the minor difference encompass replacement of 
the recitation of the limitations in the claims and it appears to be substantially the same 
or duplication or in some instance obvious over one another. 
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Claim Rejections - 35 USC § 101 

7. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

8. Claims 16-18, and 34-35 are rejected under 35 U.S.C. 101 because the claimed 
invention is directed to non-statutory subject matter. 

9. Claims 16-18, and 34-35 are rejected because the claimed invention, appearing 
to be comprised of software alone without claiming associated computer hardware 
required for execution, is not supported by either a specific and substantial asserted 
utility (i.e., transformation of data) or a well established utility (i.e. a practical 
application). It is suggest that applicant amend the claims to include a processor and 
memory. Claim 16 recites, "in a computer system". It is entirely possible for a software 
embodiment to be used in a computer system. Claim 34 recites, "a computer system". 
It is entirely possible for a computer system to be implemented in software. 

Claim Rejections - 35 USC § 103 

1 0. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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1 1 . Claims 1-35 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Boukobza et al. (US Pat No. 6,1 22,664) in view of Fukuda et al. ("A Mobile-Agent- 
Based PC Grid", Autonomic Computing Workshop, June 2003). 

12. Regarding claim 1 , Boukobza teaches a method for gathering operational metrics 
within a grid environment comprising the steps of: 

identifying a host, wherein said host is a software object operating in a grid of 
said grid environment (col 2 lines 20-37); 

associating a ghost agent within said grid with said host, wherein said ghost 
agent is configured to replicate and record at least one action of said host within said 
grid (col 2 lines 29-31 , wherein each agent comprises a plurality of specific modules 
specific to the different object type or to a particular domain, and col 6 lines 30-34; 
wherein log files or the actions of each node are monitored); 

determining operational metrics for at least a portion of said recorded at least one 
action (col 2 lines 52-55); 

recording said operational metrics (col 5 lines 23-25). 

13. Boukobza does not explicitly disclose moving said host within said grid 
environment and responsively moving said ghost agent in accordance with movement 
of said host. 

14. However, Fukuda teaches moving said host from said grid to another grid within 
said grid environment (page 1 , col 1 , lines 6-10; page 2, col 1 , lines 30-32); and in 



Application/Control Number: 10/666,307 Page 6 

Art Unit: 2195 

response to said moving of said host, moving said ghost agent from said grid to said 
another grid (page 2, col 1, lines 7-12). 

1 5. It would have been obvious to a person of ordinary skill in art at the time of 
invention was made to incorporate the teaching of Fukuda into the method of Boukobza 
to have a ghost agent moving from one environment to another with the host. The 
modification would have been obvious because one of the ordinary skills of the art 
would have an agent that can move with one host to be able to record and keep track of 
all the host activities without any lapse in record. 

16. Regarding claims 2-3, Boukobza teaches that the operational metrics comprise 
performance metrics or load metrics (col 2 lines 46-55). 

17. Regarding claim 4, Boukobza teaches identifying a location for logging data that 
is external to said ghost agent; and, conveying said recorded operational metrics to said 
identified location (col 6 lines 30-34; wherein log files or the actions of each node are 
monitored). 

18. Regarding claim 5, Boukobza teaches generating test input based in part upon 
said recorded operational metrics (col 3 lines 30-39). 
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19. Regarding claim 6, Boukobza and Fukuda do not explicitly teach that said ghost 
agent is deployed within a production segment of said grid environment, said method 
further comprising the steps of: 

deploying at least one ghost agent within a test segment of said grid 
environment; and, 

recording operational metrics relating to tests conducted within said test segment 
using said deployed at least one ghost agent. 

20. However, it would have been obvious to one of ordinary skill in the art at the time 
of the invention, to deploy a ghost agent in a test environment and record operation 
metrics. One would be motivated to perform testing on a software object in a testing 
platform to test for bugs and errors. 

21 . Regarding claim 7, Boukobza teaches: selecting a plurality of hosts; and, 

for each selected host, repeating said associating step, said recording step, and 
said moving step (col 4 line 36 to col 5 line 17). 

22. Regarding claim 8, Boukobza teaches a method for determining operational 
metrics within a grid environment comprising the steps of: 

identifying a transaction comprising a plurality of actions (col 2 lines 13-19, 
wherein the execution of an application is performed on multiple nodes); 
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executing said actions within different grids of said grid environment, by at least 
one host (col 2 lines 13-19, wherein the execution of an application is performed on 
multiple nodes); 

replicating said actions within at least one ghost agent (col 5 lines 13-18); 

recording data relating to said replicated actions (col 6 lines 30-34); and, 
determining operational metrics for said transaction based upon said recorded data (col 
5 lines 23-29). 

23. Boukobza does not explicitly disclose moving said host within said grid 
environment and responsively moving said ghost agent in accordance with movement 
of said host. 

24. However, Fukuda teaches moving said host from said grid to another grid within 
said grid environment (page 1 , col 1 , lines 6-10; page 2, col 1 , lines 30-32); and in 
response to said moving of said host, moving said ghost agent from said grid to said 
another grid (page 2, col 1 , lines 7-1 2). 

25. It would have been obvious to a person of ordinary skill in art at the time of 
invention was made to incorporate the teaching of Fukuda into the method of Boukobza 
to have a ghost agent moving from one environment to another with the host. The 
modification would have been obvious because one of the ordinary skills of the art 
would have an agent that can move with one host to be able to record and keep track of 
all the host activities without any lapse in record. 
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26. Regarding claims 9-10, Boukobza teaches that the operational metrics comprise 
performance metrics or load metrics (col 2 lines 46-55). 

27. Regarding claim 1 1 , Boukobza does not explicitly teach that different locations 
exist within different grids of said grid environment. However, it would have been 
obvious to one of ordinary skill in the art at the time of the invention, that the nodes of 
Boukobza's system, could be placed in different grids. One would be motivated by the 
desire to gather operational metrics from different areas. 

28. Regarding claims 12-15, Boukobza does not teach executing said actions within 
a production or test segment of said grid environment, wherein said transaction is 
executed for an application, said determining step further comprising the step of: 
determining said operational metrics while actions for different applications are being 
executed within said production or test segment. 

29. It would have been obvious to one of ordinary skill in the art at the time of the 
invention to include running a transaction in a production or test segment and 
determining operational metrics for the transactions. One would be motivated by the 
desire to first perform the method of Boukobza first in a testing environment to test for 
errors and migrate the system to a production environment once it is ready to go online. 

30. Regarding claim 16, Boukobza teaches a ghost agent as claimed according to 
claim 1 . 
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31 . Regarding claim 17, Boukobza teaches a ghost identifier configured to identify 
said ghost agent to components within said grid environment (col 5 lines 13-17). 

32. Regarding claim 18, Fukuda teaches: 

means for disassociating said ghost agent from said host; and, 
means for associating said ghost agent with a different host (pg 2 col 2 lines 33 
to pg 3 col 1 line 7). 

33. Regarding claims 1 9-33, they are machine-readable storage claims of claims 1 - 
15 above. Therefore they are rejected for the same reasons as claims 1-15 above. 

34. Regarding claim 34, it is the system claim of claim 1 above. Therefore it is 
rejected for the same reasons as claim 1 above. 

35. Regarding claim 35, it is the system claim of claim 8 above. Therefore it is 
rejected for the same reasons as claim 8 above. 

Response to Arguments 

36. Applicant's arguments with respect to all claims have been considered but are 
moot in view of the new ground(s) of rejection. 
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Conclusion 

37. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Eric C. Wai whose telephone number is 571-270-1012. 
The examiner can normally be reached on Mon-Thurs, 8am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Meng - Ai An can be reached on 571-272-3756. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Meng-Ai An/ /Eric C Wai/ 

Supervisory Patent Examiner, Art Unit 21 95 Examiner, Art Unit 21 95 



